AMERICANS WITH DISABILITIES ACT
2009 AMENDMENT ACT

(ADA Amendment Act)
The ADA law has been enhanced and the revisions will take place on January 1, 2009.  Over the years since the original ADA law was passed, the courts have made some rulings that didn’t coincide with the intent of the ADA law.  This is the reason for these current changes.

Below is a review of the original ADA law in 1990 and the revisions that will be effective January 1, 2009.  Employers with 15 or more employees will be required to comply with the enhanced regulations of the Americans with Disabilities Act per the ADA Amendment Act.

Americans with Disabilities Act of 1990

Originally Title I of the Americans with Disabilities Act of 1990 prohibited private employers, state and local governments, employment agencies and labor unions from discriminating against qualified individuals with disabilities in job application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions, and privileges of employment. 

To be protected by the ADA, one must have a disability, or have a relationship or association with an individual with a disability, and was defined as a person who:

· Had a physical or mental impairment that substantially limited one or more major life activities;

· Had a history or record of such an impairment; or

· Was regarded or perceived as having such an impairment (not all impairments were named)
A qualified employee or applicant with a disability was an individual who, with or without reasonable accommodation, could perform the essential functions of the job in question.

ADA Amendment Act of 2008

On September 25, 2008, President Bush signed the Americans with Disabilities Act Amendments Act of 2008 ("ADA Amendments Act" or "Act").  These changes were passed by Congress to strengthen the original intent of the ADA and to clarify some Supreme Court decisions on this topic.

The amended Act retains:

1) the current requirement that an impairment “substantially limits one or more major life activities”

2) the burden of proof with the employee for showing that an individual is a qualified employee with a disability

The amended Act changes the current law by:

1) Prohibiting employers and courts from considering the effects of mitigating measures when determining whether an employee has a disability.  Employers cannot determine an employee’s disability by considering their use of hearing aids, medication, prosthetic devices, and other measures they might use to manage their impairments.
2) Expanding the list of major life activities in which an employee may be limited.  This is not an entire list but things that will be included are:

a. Caring for oneself

b. Performing manual tasks

c. Seeing

d. Hearing

e. Eating

f. Sleeping

g. Walking

h. Standing

i. Lifting

j. Bending

k. Speaking

l. Breathing

m. Learning

n. Reading

o. Concentrating

p. Thinking

q. Communicating

r. Working

s. Operation of major bodily functions including

i. Function of the immune system

ii. Normal cell growth

iii. Digestive

iv. Bowel

v. Bladder

vi. Neurological

vii. Brain

viii. Respiratory

ix. Circulatory

x. Endocrine

xi. Reproductive

3) Broadening the “regarded as” section of the statute’s definition of disability.  An individual is “regarded as” having a disability if the employee can establish that he/she has been discriminated against because of an actual or perceived physical or mental impairment, regardless of whether the person is perceived as being substantially limited in the impairment.  This section does not apply to persons with short-term impairments.

Again the intent of this amended act is to reintroduce the original intent of the ADA law.  These changes emphasize that the definition of "disability" should be interpreted very broadly!  If you have questions regarding this information please contact me at 913-893-6861.
